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Our Vision: Sustainable Council – Prosperous Future  

REPORT of 

DIRECTOR OF SERVICE DELIVERY 

To  

SOUTH EASTERN AREA PLANNING COMMITTEE 

25 NOVEMBER 2020 

 

Application Number 20/00648/MLA 

Location 
Land Between Chandlers and Creeksea Lane, Maldon Road, 

Burnham-on-Crouch 

Proposal 
Application for a modification to Section 106 legal agreement 

executed under planning application FUL/MAL/14/00356 

Applicant BDW Trading Limited 

Agent Rajwinder.Rayat - Shakespeare Martineau 

Target Decision Date 01.10.2020 – EOT until 30.10.2020 

Case Officer Julia Sargeant 

Parish BURNHAM-ON-CROUCH 

Reason for Referral to the 

Committee / Council 
Not delegated to Officers 

1. RECOMMENDATION 

 

APPROVE the proposed amendments to the Section 106 legal agreement as set out 

in paragraph 3.9 of this report. 

 

 

2. SITE MAP 

 

Please see overleaf. 
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3. SUMMARY 

 

3.1 Site Description 

 

3.2 The application site relates to strategic site allocation S2(i) as well as allocated 

employment site E1(p).  Planning permission was granted under 14/00356/FUL (a 

hybrid application) for ‘Application for full planning permission for 180 homes 

(including 20 bungalows), new vehicular accesses onto Maldon Road, the spine road 

through the development, green space, and associated infrastructure.  Outline 

planning permission with all matters reserved (except for access) is sought for a 50-

60 bed care home, a nursery school, 3.4 hectares of B1, B2 and B8 with 0.65 hectares 

of allotments.’  The dwellings are currently under construction.   

 

3.3 The remainder of Maldon Road is predominantly residential in nature, made up of an 

eclectic mix of dwellings.  To the west of the application site is Creeksea Lane which 

is characterised by sporadic dwellings set within spacious plots.  

 

3.4 The Proposal 

 

3.5 When consent was granted under 14/00356/FUL for the development of the site this 

was subject to a number of conditions as well as a legal agreement in the form of a 

Section 106 agreement.  The legal agreement relates to: 

 

 Affordable housing; 

 Primary education contribution; 

 Highways contribution; 

 Early years and childcare contribution; 

 Healthcare contribution; 

 Youth facilities contribution; and 

 Open space provision 

 

3.6 This current application seeks a modification to the Section 106 Agreement attached 

to planning permission reference 14/00356/FUL dated 11 August 2017 (amended by 

deeds of variation subsequently entered into on 26 June 2018 (“the First Deed of 

Variation”), 23 January 2019 (“the Second Deed of Variation”) and 29 April 2019 

(“the Third Deed of Variation”).). 

 

3.7 The deeds of variation referenced above related to variations in technical wording and 

the definition of the affordable housing units in relation to plot numbers following 

subsequent approvals on the site.  They did not alter any payment triggers or the 

overall amount of affordable housing to be provided. 

 

3.8 This current application seeks the following modifications of the legal agreement: 

 

1. deferral of the second part of the primary education contribution (£56,000) 

from occupation of 100th dwelling to occupation of 125th dwelling; 

2. deferral of the second early years and childcare contribution (£200,000) from 

occupation of the 75
th

 dwelling to occupation of the 125
th

 dwelling; 

3. deferral of the second part of the healthcare contribution (£27,000) from 

occupation of the 100
th

 dwelling to occupation of the 125
th

 dwelling; and 
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4. deferral of the youth facilities contribution (£97,500) from occupation of the 

100
th

 dwelling to occupation of the 125
th

 dwelling.  
 

 

  

3.9 Pursuant to paragraphs 1.2 of Schedule 4 Part 1 (relating to primary education), 1.3 of 

Schedule 4 Part 3 (relating to early years and childcare), 2 of Schedule 4 Part 4 

(relating to healthcare), and 3 of Schedule 4 Part 4 (relating to youth facilities) of the 

current Section 106 agreement, the applicant is required to pay the relevant 

contributions (as defined therein) prior to occupation of the 75
th

 or 100
th

 dwellings.  

The modification proposed is to amend these paragraphs to require the contributions 

to be paid prior to occupation of the 125
th

 dwelling.   

 

3.10 The agent has advised that the applicant currently has circa 50 units built with 45 

occupied.  In terms of pushing the trigger points out they currently work on the basis 

of delivering 50 units per year so the deferment of payments from 100
th

 dwelling to 

125th would push the payment out by approximately 6 months, and from 75
th

 

dwelling to 125
th

 dwelling (in relation to second early years and childcare) by 

approximately 1 year.   

 

3.11 The agent has set out their reasons for applying for this modification which relate to 

the current Covid-19 pandemic and the Coronavirus (COVID-19): Community 

Infrastructure Levy guidance issued by the government on 13 May 2020.  The 

guidance states in relation to S106 contributions that “Where the delivery of a 

planning obligation, such as a financial contribution, is triggered during this period, 

local authorities are encouraged to consider whether it would be appropriate to allow 

the developer to defer delivery.” The guidance also states that: “Deeds of variation 

can be used to agree these changes. Local authorities should take a pragmatic and 

proportionate approach to the enforcement of section 106 planning obligations 

during this period. This should help remove barriers for developers and minimise the 

stalling of sites.” 

 

3.12 This application relates solely to a proposed modification to the legal agreement in 

terms of payment triggers and will not result in any change to the development 

already approved.  The sole consideration of this application is therefore whether the 

amendment to the legal agreement is acceptable.   

  

3.2 Conclusion 

 

3.2.1 The proposed modifications to the legal agreement are considered acceptable.  The 

obligations will therefore serve their purposes equally well subject to the proposed 

modifications. 

4. MAIN RELEVANT POLICIES 

 

Members’ attention is drawn to the list of background papers attached to the agenda. 

 

4.1 National Planning Policy Framework 2018 including paragraphs: 

 54 - 57 Planning Conditions and Obligations 
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4.2 Maldon District Local Development Plan 2014 – 2029 approved by the Secretary 

of State: 

 Policy S1 - Sustainable Development  

 Policy S2 – Strategic Growth 

 Policy S6 – Burnham on Crouch Strategic Growth 

 Policy T1- Sustainable Transport 

 Policy T2 - Accessibility 

 Policy I1 – Infrastructure and Services 

 

4.3 Relevant Planning Guidance / Documents: 

 National Planning Policy Framework (NPPF) 

 National Planning Policy Guidance (NPPG) 

 Maldon District Design Guide (December 2017) 

 

4.4 Burnham-on-Crouch Neighbourhood Development Plan (2017): 

• Policy HO.1 – New Residential Development 

• Policy HO.2 - Range and Type of New Residential Development 

• Policy HO.8 – Housing Design Principles 

 

5. MAIN CONSIDERATIONS 

 

5.1 Principle of Development 

 

5.1.1 As set out in paragraph 56 of the NPPF, planning obligations must only be sought 

where they meet all of the following tests (as set out in Regulation 122(2) of the 

Community Infrastructure Levy Regulations 2010): a) necessary to make the 

development acceptable in planning terms; b) directly related to the development; and 

c) fairly and reasonably related in scale and kind to the development.  

 

5.1.2 This application has been made under Section 106A of the Town and Country 

Planning Act 1990 for the modification of a Section 106 legal agreement executed 

under planning application 14/00356/FUL. 

 

5.1.3 Section 106A of the Town and Country Planning Act deals with the modification and 

discharge of planning obligations and states that: 

 

‘Where an application is made to an authority under subsection (3), the authority 

may determine— 

(a)that the planning obligation shall continue to have effect without 

modification; 

(b)if the obligation no longer serves a useful purpose, that it shall be 

discharged; or 

(c)if the obligation continues to serve a useful purpose, but would serve that purpose 

equally well if it had effect subject to the modifications specified in the application, 

that it shall have effect subject to those modifications.’ 
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5.1.4 In the assessment of such an application, regard shall be had to the judgement of R 

(The Garden and Leisure Group Ltd) v North Somerset Council (2003) EWHC 1605 

(Admin) where it was concluded that “there are four essential questions to be 

considered: what is the current obligation? What purpose does it fulfil? Is it a useful 

purpose? And if so, would the obligation serve that purpose equally well if it had 

effect subject to the proposed modifications?” 

 

5.1.5 Looking at each obligation in turn: 

 

5.1.6 Primary Education Contribution 

 

5.1.7 In response to the first two of these points (paragraph 5.1.4 above) it is noted that the 

obligation requires payment of monies (the second part of the primary education 

contribution) to Essex County Council prior to the occupation of the 100
th

 dwelling.  

The primary education contribution is to be used towards the provision of additional 

capacity at the primary schools within the parishes of Burnham on Crouch and 

Southminster.  In terms of whether the obligation is useful it is noted that the original 

consultation response from ECC in relation to education outlined that additional 

capacity would be required at local primary schools and the contribution is necessary 

to help fund this.  The obligation therefore serves a useful purpose.   

 

5.1.8 It is therefore clear that the crucial consideration as set out by the abovementioned 

case law is whether the obligation would serve its purpose equally well if it had effect 

subject to the proposed modification.   

 

5.1.9 Consultation has taken place with the Infrastructure Planning Officer at Essex County 

Council who has confirmed that they do not see any major issues to resist the change 

in trigger for payment of this contribution.  As detailed in paragraph 3.10 the change 

in trigger would be likely to equate to a delay in approximately 6 months for payment 

of the monies.  As Essex County Council have raised no objection to the change in 

trigger it is considered that this element of the proposed modification to the legal 

agreement is acceptable and that the obligation will serve its purpose equally well 

subject to the proposed modification.   

 

5.1.10 Early Years and Childcare Contribution 

 

5.1.11 In relation to the case law referenced above at 5.1.4 it is noted that the obligation 

requires payment of monies (the second early years and childcare contribution) to 

Essex County Council (ECC) prior to the occupation of the 75th dwelling.  The early 

years and childcare contribution is to be used towards the provision of nursery places 

at the existing nurseries in the Parish of Burnham-on-Crouch or the provision of a 

new early years and childcare centre in the Parish of Burnham-on-Crouch.  In terms 

of whether the obligation is useful it is noted that the original consultation response 

from ECC in relation to early years and childcare noted that there is a need for 

additional spaces.  Furthermore, according to ECC’s childcare sufficiency data, 

published in the summer of 2018, there is a need for additional places within this 

ward.  The obligation therefore serves a useful purpose.   

 

5.1.12 It is therefore clear that the crucial consideration as set out by the abovementioned 

case law is whether the obligation would serve its purpose equally well if it had effect 

subject to the proposed modification.   
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5.1.13 Consultation has taken place with the Infrastructure Planning Officer at Essex County 

Council who has confirmed that they do not see any major issues to resist the change 

in trigger for payment of this contribution.  As detailed in paragraph 3.10 the change 

in trigger would be likely to equate to a delay in approximately 1 year for payment of 

the monies.  As Essex County Council have raised no objection to the change in 

trigger it is considered that this element of the proposed modification to the legal 

agreement is acceptable and that the obligation will serve its purpose equally well 

subject to the proposed modification.   

 

5.1.14 Healthcare Contribution 

 

5.1.15 In relation to the case law referenced above at 5.1.4 it is noted that the obligation 

requires payment of monies to the Council, which would then be passed to NHS 

England for healthcare contribution purposes to be used towards the provision of 

additional capacity at the health centre within the parish of Burnham-on-Crouch.   

 

5.1.16 In terms of whether this is a useful purpose, it should be noted that during the 

consideration of application 14/00356/FUL it was highlighted that the development is 

likely to have an impact on the services of 1 GP Practice.  The response stated that 

‘The development would give rise to the need for improvements to capacity by way of 

extension, refurbishment, reconfiguration or relocation at the existing practice(s) that 

would need to be met by the developer’.  The obligation therefore serves a useful 

purpose.   

 

5.1.17 It is therefore clear that the crucial consideration as set out by the abovementioned 

case law is whether the obligation would serve its purpose equally well if it had effect 

subject to the proposed modification.   

 

5.1.18 Consultation has been undertaken with NHS England, however no response has been 

received to date.  The proposed modification only relates to the second healthcare 

contribution, which is the smaller of the two (£27,000 (plus indexation) compared to 

£40,480 for the first payment) and the proposed revision to the trigger would result in 

an additional 25 dwellings being able to be occupied prior to the payment being made.  

Taking the government’s advice in relation to the deferment of S106 contributions 

(paragraph 3.11 of this report) it is considered that the delay of payment by this 

relatively small margin is unlikely to result in the obligation not serving its purpose.   

Furthermore, consultations to NHS England have been sent several times and it is 

reasonable to assume that should they have had any strong views in relation to this 

matter they would have raised them.  Should any response be received prior to this 

report being considered it will be presented through a member update.   

 

5.1.19 Overall it is considered that as the majority of the Healthcare contribution is 

unaffected by the proposed modification, and the relatively small change in the trigger 

point, the proposed modification to the legal agreement is acceptable and the 

obligation will serve its purpose equally well subject to the proposed modification.   

 

5.1.20 Youth Facilities Contribution 

 

5.1.21. In relation to the case law referenced above at 5.1.4 it is noted that the obligation 

requires payment of the youth facilities contribution to the Council which would then 
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be used towards the provision of recreational shelters and/or skateboarding facilities 

and/or towards access to other community facilities within the Parish of Burnham-on-

Crouch. 

 

5.1.22  The requirement for the youth facilities contribution is identified in LDP policy I1 

which is supported by the Infrastructure Delivery Plan (2013) and identifies the need 

for the youth facilities contribution.  The obligation therefore serves a useful purpose. 

   

5.1.23  It is therefore clear that the crucial consideration as set out by the abovementioned 

case law is whether the obligation would serve its purpose equally well if it had effect 

subject to the proposed modification.   

 

5.1.24  The Countryside and Coast manager has been consulted in relation to the deferment 

of payment and has advised that given the relatively short timescales suggested for the 

revised trigger point to be reached, this is not an unreasonable variation request and 

therefore raises no objection to it being granted.  Therefore, it is considered given the 

relatively small change in the trigger point, the proposed modification to the legal 

agreement is acceptable and the obligation will serve its purpose equally well subject 

to the proposed modification.   

 

5.2 Conclusion 

 

5.2.1 It is considered that the proposed modifications to the legal agreement are acceptable 

taking into account the above assessment as well as the government guidance issued 

in May 2020.  The obligations will therefore serve their purposes equally well subject 

to the proposed modifications. 

6. ANY RELEVANT SITE HISTORY 

 

• 14/00356/FUL - Application for full planning permission for 180 homes 

(including 20 bungalows), new vehicular accesses onto Maldon Road, the 

spine road through the development, green space, and associated 

infrastructure.  Outline planning permission with all matters reserved (except 

for access) is sought for a 50-60 bed care home, a nursery school, 3.4 hectares 

of B1, B2 and B8 with 0.65 hectares of allotments. – Approved - 11.08.2017 

• 17/01033/NMA - Application for non-material amendment following grant of 

Planning Permission of FUL/MAL/14/00356 (Application for full planning 

permission for 180 homes (including 20 bungalows), new vehicular accesses 

onto Maldon Road, the spine road through the development, green space, and 

associated infrastructure.  Outline planning permission with all matters 

reserved (except for access) is sought for a 50-60 bed care home, a nursery 

school, 3.4 hectares of B1, B2 and B8 with 0.65 hectares of allotments) 

Amendment sought: Amendment to allotment aspect of area plan (drawing 

number 013-004-A04) to add clarity to what is proposed. – Approved - 

10.10.2017 

• 17/01242/FUL - Variation of conditions 39 of approved application 

FUL/MAL/14/00356 (Application for full planning permission for 180 homes 

(including 20 bungalows), new vehicular accesses onto Maldon Road, the 

spine road through the development, green space, and associated 

infrastructure.  Outline planning permission with all matters reserved (except 
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for access) is sought for a 50-60 bed care home, a nursery school, 3.4 hectares 

of B1, B2 and B8 with 0.65 hectares of allotments.). – Approved - 13.07.2018 

• 18/00093/FUL - Variation of condition 18 on approved planning permission 

FUL/MAL/14/00356 (Application for full planning permission for 180 homes 

(including 20 bungalows), new vehicular accesses onto Maldon Road, the 

spine road through the development, green space, and associated 

infrastructure.  Outline planning permission with all matters reserved (except 

for access) is sought for a 50-60 bed care home, a nursery school, 3.4 hectares 

of B1, B2 and B8 with 0.65 hectares of allotments) – Approved - 13.07.2018 

• 18/00472/FUL - Temporary sales access – Approved - 19.06.2018 

• 18/01424/FUL - Variation of condition 18, 21 and 23 on approved planning 

permission FUL/MAL/18/00093 (Variation of condition 18 on approved 

planning permission FUL/MAL/14/00356 (Application for full planning 

permission for 180 homes (including 20 bungalows), new vehicular accesses 

onto Maldon Road, the spine road through the development, green space, and 

associated infrastructure.  Outline planning permission with all matters 

reserved (except for access) is sought for a 50-60 bed care home, a nursery 

school, 3.4 hectares of B1, B2 and B8 with 0.65 hectares of allotments) – 

Approved - 01.04.2019 

• 19/00026/FUL - Installation of a temporary sales area and the change of use 

of residential garages located between plots 1 and 2 to a marketing suite for 

the period Feb 2019 - Dec 2021 including the construction of 8 car parking 

spaces and brick entrance features. – Approved - 21.03.2019 

• 19/01257/FUL - Erection of 36 dwellings, with associated off-street parking, 

public open space and landscaping – Refused - 18.03.2020 

 

7. CONSULTATIONS AND REPRESENTATIONS RECEIVED 

 

7.1 Representations received from Parish / Town Councils 

 

Name of Parish / 

Town Council 
Comment Officer Response 

Burnham Town 

Council  

Recommends refusal.  Comments that the 

applicant has taken advantage of the 

pandemic for the reasons to defer this 

S106 payment.  Raised a concern that if 

the 125
th

 property never sells then no 

contribution would be received.  

The application has been 

submitted on the basis of 

government advice in 

relation to S106 payments 

and the current ongoing 

pandemic.  This advice was 

issued in May of this year. 

 

In relation to the receipt of 

the contributions it is 

common for there to be 

occupation triggers and this 

is found in most legal 

agreements relating to 

largescale major 

development and strategic 

sites.  There is currently 

consent for 180 dwellings 
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Name of Parish / 

Town Council 
Comment Officer Response 

across the strategic site and 

the change in payment 

triggers to 125 dwellings 

does not take it so close to 

the end of the development 

for it to be financially 

beneficial to the developer 

to not finish the 

development.    

 

Furthermore, as per the 

assessment above (section 5 

of this report), the revised 

triggers for the payments are 

not considered to 

detrimentally impact on 

delivery of the scheme in 

relation to infrastructure 

capacity.    

 

7.2    Statutory Consultees and Other Organisations  

 

Name of Statutory 

Consultee / Other 

Organisation 

Comment Officer Response 

Infrastructure 

Planning Officer 

(ECC Education) 

No major issues to resist this from ECC’s 

position 

Noted and referred to within 

sections 5.1.9 and 5.1.13 

above 

 

7.2 Internal Consultees  

 

Name of Internal 

Consultee 
Comment Officer Response 

Coast and 

Countryside  

Given the relatively short timescales 

suggested for the revised trigger point to 

be reached, this is not an unreasonable 

variation request and does not object to it 

being granted. 

Noted and referred to within 

section 5.1.21 

 

 

7.3 Representations received from Interested Parties  

 

7.3.1 No letters were received. 

 

8  RECOMMENDATION - APPROVE the proposed modifications to the legal 

agreement as set out in paragraph 3.9 of this report. 


